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For Alexander Tordice, and Thon 
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THT,  :-- 


Y Lords of Council and Seffion, unto your Lordſhips humbly means 
and ſhews z Your Servitor <Alexender Fordice, and Thow as. Cel 
der, Merchants in Elgin : That where there was a Contract dated 

the 3d. of April 1696 years betwixt us and Robert Calder Baillie 
in Weick, whereby the (aid Robers Sold and Diſponed to us 440 ſufficient (alt 
Hydes, at the making of Job» Nangluie Merchant in Weik, and John Gilzean 
Shoe-maker in Elgin ; and in cafe of Variance, all Ditterepces are referred 
to me the ſaid Alexander Fordicez And the ſaid Robert Band and Obliged him 
to deliver to us or our Order the ſaid: Hydes at the Boat-ſide in the Water of 
Weik any time we pleaſed to call for them betwixt and the firſt of June then 
next, under the Failzie of Four Pound Ten ſhilling Scots for ilk undelivered 
Hyde as the ſaid Contract bears; But the ſaid Robert failzieing to pertorm, 
we were neceſſitat to Charge him for the foreſaid Four Pound Ten ſhilling: a» 
greed on for each undelivered Hyde ; which Charge he hath Suſpended, and 
the Suſpenfion being called before the Lord Haicraige Ordinary: It was: aly 
ledged for the Suſpender, that he was only obliged to Deliver the Hydes 
when called for betwixt and the ff of June; fo that unlefs_be could ſub- 
fame that we had required the Hydes, he bad pot Incurred the Penaltie. To 
which it was Anſwered for us, that by the Contra the Suſpender did Sell and 
Diſpone the Hydes, and had the fr/t of June allowed him for Delivery; So 
that he ought to have offered the Hydes within that Space, or other ways was 
Lyable. 2. Et ſeparatiw, we offered us to Prove that we came to Weik with 
two Boats before the firſt of June, but were Delayed by the Suſpender until the 
ub. of June, and that then when be offered the Hydes, a great part of them 
were found inſufficient 3 as an Inftrument produced thereon, and Subſcribed 
by the ſaid Gilzeas one of the Makers as witneſs doth Teſtiie, To which it 
being Replyed by the Suſpender that he Opponed the ContraR, which only 
Bound to the Delivery, when, or if called for - As alſo, that I the ſaid For- 
. dice, the Overſman could give no Determination in the ſaid Matter after the 
Elapſing of the ſaid Day, unleſs the Submiſſion in the Contra had been Pro- 
rogat by Writ - The Lord Ordinar found it relevant to Bleid the Charge 
that we did not require the Hydes before the firſt of June; but found the Re- 
ply that t e Day ot Delivery was of Conſent Prorogat to a longer Day rele- 
vant, but to be Proven Scripto vel Jureweni of the Suſpender to eleid the 
Reaſon; And alſo found that the Decreet Arbitral ſubſcribed ſo long after the 
Day in the Submiſſion could not be Obligator 3 whereupon, we. diſſenting 
Craved your Lordſhips Anſwer, which the Lord Ordinary refuſed 3 But al- 
 lowedus to Apply by a Bill, as we now humbly do; And with all Reprefent 
BY to your Lordſhips, | 
| t. Taat 


- 7 7 2h ».. 2 * : CJ. * 8 a} 2 5" * N ö 
0 * : , * 2 2 5 L a a 
; Z 'F WT 
* 
: 
a WV 
WE 
, E 
ef aq 
i . 
- , 
; 5 7 1 
* % ” 
- 
* . 
* 


# . 
F 
S, , 7" K 
(13 06 -_ f 
| * 
a. = * 
a * 5 ern 
0 * 
* # © % * 
0 4 5 * 4 30 


* 
—— U ˙ 


6 . gl co as . * 9 * 
% oy oj Ef. . i —— ow — ND 
—ü—— — ne eo... — Lats NT CE — en ed 
— Fe. ' 


— — 
—— — - 


32 =” 
- - >. 


— rs — — 


—— — 


err 


— * = 
— ̃ é— ee ena i ny 
- ff POS — CI 


EY 
— 
wy - 


— 


1. That efo that by the Contract we were obliged to have called for the 
Hydes; yet it is ſufficient for us, it we offer to prove the ſame by Witneſſes, 
ſeing that is the only ordinary Probation in ſuch caſes : For, though we had 
taken an Inſtrument, which was the outmoſt we could do; yet an Inſtrument 
is not a Probation ſcripts vel juramento; but in effect reſolves upon the In- 
ſtrumentary Witveſſes : whereby it is evident, that if we prove our coming 
with our Boats, and calling for the Hydes before, or upon the firſt of Jane, by 
abundance ot Witneſſes; it is in this caſe ſufficient, and as much as we had 
taken Inſtruments which was the outmoſt could be done, And the truth is, 
our coming there with two Boats was a matter ſo notour, and we have ſo ma- 
ny Witneſles that can prove our calling for the ſaids Hydes,and our being put 
off till the ioutth ot Fane, which was the only thing that hindered us to take 
Ioftruments » That we hope your Lordſhips will allow us the forſaid Pr oha- 
tion without an Inſtrument, which at beſt is only a Formality, reſolving ag 
ſaid is, upon the Depoſitions of the Witneſles, But 2, Efe the Formality 
of en Inſtrnment were neceffary, as we hope your Lordſhips will not find, 
when ſo full a Probation is offered; then we do alledge, that upon the 5th 
of June, there was a full Inſtrument taken of the Suſpenders offer, to deliver 
upon the 4th of Jane, and of our refuſing becauſe of the inſufficiency of the 
Hydes; which [nſtrument joyned with the former Probation ſupplies all that 
can be required in this caſe, Nor can we be obliged to prove [cripto vel 1574. 
mento of the Suſpender, that the day of the Delivery was prorogat to the 4th 
Ot Tune. ſeing that we offer both to prove our calling for the Hydes before the 
fi ſt ot Fuxe by Witneſſes. beyond exception: and our Inſtrument thereatter 
taken, proves, that the Suſpender himſelf, offered the Hydes on the gth : 
which being a plain Deed ſtronger thanconſent, and always probable by Inv 
ſtrument and Witneſſes, it were very hard ia thiscaſe, to put us either u 
Writ or Oath ot the Suſpender, And we humbly beſeech your Lordſhips, 
what in a Bargain of this kind could be more done? We keep our day by co. 
ming with Boats. and calling for the Hydes ; the Suſpender puts us off for four 
days longer, and on the fourth day offers us the Hydes, as our Inſtrument 
proves, Are we not then every way in the lame caſe, as if we had required 
by laſtrument within the day, fince an Inſtrument of the Suſpenders offer af- 
ter the day with the full Probation by Witneſſes ? Which we are content to 
26duce, doth fully ſupply it. The Suſpender makes a Clamor, as if we had 
been purpoſed toinſoare him; when its evident, that all che deſign waz on 
bis part to put a Trick upon us, by delaying us till after the firſt of F#ne as ſaid 
is. And 3. 4 for the Decteet Arbitral that the Ordinary rejected, we 
humbly conceive that its not properly a Decreet Arbitral, but a plain Reſe- 
rence made by the ſaid Contract to me the ſaid Fordice, fine die; ſo that | nor 
being bound to a day, 2 Prorogation in Writ was altogether needleſs, bur 
my Oeclatation though ſeveral Months thereafter, is ſufficient» And ſeing 


that theſe Grounds are clear and ey dent, 


Therefore I beſeech your Lordſhips to find my Inſtrument with the Wit- 
neflcs, that I am content to adduce in manner toreſaid,ſuthciently probative 
in this Matter; as alſo toſu ain theforeſaid Declaration ot the Damnage, 
fince the emitting thereof was not tyed to any certain day, as is clear by the 
ContraR, according to Juſtice, and your Lordſhips Anſwer, 


